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Plaintiff's Memorandum of Points and Authorités in Support of 
Motion for Summary Judgment. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VE 


VERMONT LOW INCOME ADVOCACY 
COUNCIL, INC., 
Plaintiff 


vs. “IVIL ACTION NO. 75-247 
JOHN DUNLOP, 
In his official capacity 


es Secretary, United 
States Department of 


COMPLAINT 


OF INFORMATION ACT 


JURISDICTION 


5 U.S.C. § 552¢a) (4) (B). 


II. Facts 


1. Plaintiff [VLIAC}] is 2 non=profit Vermont corporation, 


organized for the purpose of advocating the rights of low-income 
unemployed and undcremployed citizens of Vermont. Plaintiff was 
active in attempts during 1974 and 1975 to persuade defendant 
that certification of foreign labor to pick the Vermont apple 
harvest is unnecessary and deprives local workers of sorely need 
job opportunities; 

a 


2. Defendant is charged with the responsibility for 


supervising the administration of the Freedom of Information Act 


custody of certain agency 

records involved herein; 
3. On August 28, 1975, plaintiff, by its counsel, made 
a written request to defendant's Boston Regional Office for th 


following records: 


3 


"All records, reports or documents 
prepared by Department of Labor 
‘monitors’ in connection with on- 

site evaluations of all Vermont 
growers' efforts to recruit 

later to pick the 1975 apple 

[prepared at any time during the period 
May-July 1975]." 


By letter dated September 3, 1975, plaintiff's reque 
was denied Ly the Acting Assistant Regional Director For Manpowe 
870 Be intrn-arency memoranda") 
withholding 
Although uwired to do 
denial «¢ Laintiffs ' st did not contain any 
denial or .xplanation of how the stated exemption 


snhe ld ‘ 


i> pleintirr 


By Letter to plaintiff’ 's counsel dat September 2, 
1975 [sic] (received October 7, 1975), the r notified 
plaintifl that its appeal be determined until October 


22, 1975; 


Since plaintiff's coun: had not received the prom: 


H 


its appeal ty October 


at 


sent a written demand 


to the Solicitor for said records 
Plaintiff's counsel has ne ‘ceived a decision or said 


did receive a teleg n £ n the Solicitor on 


7, 1975 stating that the “file” had not been “located” and 


asking for a telephone number; 
10. Defendant continucs to withhold said records without 
justification and, in accordance with 29 C.F.R. § es plaintiff 


has now exhausted its administrative remedics 


III. CAUSES OF ACTION 


11. Defendant is estopped from claiming that the 
plaintiff rcquested are cxempt from disclosure under 5 U.5 
by his fallure to determine platr [f's request 
periods of time prescribed b; { y. © S520a)(6) (A) 
explain the application 
o said request as required by 29 C.F.R. 
Defendant is improperly withholding agency records in 
violation of 5 U.S § 552(a2)(3) and will continu 
plaintiff's irreparable and immediate injury unless enjoined 


this Court. 
Ev PRAYER FOR RELIEF 


WHEREFORE, having stated its Complaint, plaintiff prays 
that this Honorable Court: 

1. _ Pursuant to 5 5.C. § 552(a)(4)(D), give this cause 
precedence on its docket over all cases, and assign a hearing date 


s Motion For Preliminary Injunction at the earliest 


practicable date; 


2. Enjoin defendant from withholding the agency records 


plaintiff requested, and order their production for plaintiff 


3. Grant plaintiff costs of this action and attorneys’ 
pursuant to 5 U.S.C. § 552(aj) (4) (EB); 


4, Grant such other and further relict 


INCOME ADVOCACY 


s/Michacl | 
MICHAEL H 


Burlineton, 
(802) 


MOTION FOR PRE 


Now comes ‘plaintil?T, by its ‘counsel 


and Vermont Legal Aid, Ine., and moves this Honorable Court for 


an order preliminarily enjoining defendant Secretery of Labor 


from: 


the agency records requested by plaintiff 


failing or refusing to produce sai ecords for 


DLBintilt forthwith. 


DATED: 11/12/75 


eae eG Sars 


Burlinet or Vermont 


ATTORNEYS FOR PLAINTIFF 


$i 


{EMORANDUM 


ACKGROUND 


Congress enacted the Freedom of Information Act, 
§ 552, (hereinafter FOIA] for the purpose of ensuring that 
arbitrary denial of information ‘to ‘the public ‘by sderal admini- 
strative agencies would end. The.Act was intended to “establish 
a general philosophy of full agency disclosu 
empted under clearly delineated fatutory language 
No. 613, 89th Cone., let Sess. (1965).. ct represented a marked 
change from its ineffective predecessor, Section 3 the Admini- 
strative Precedure Act of 1940. Section 3 gave agencics descri- 
tion to withhold records on the ground that secrecy was required 
"in the public interest” or ‘that the requested records pertained 
the “internal management” of an agency. Lt limited disclosiur 
official’ records, and authorized the agency to withhold such 
documents 1 if determined that the requesting sarty 
Uproper ly directly concerned’ with their 
Agencies were also empowered to withhold documents whenever thev 
judged the information should ke held “confidential” for “good 
cause found.” Finally, agency withholding of access to records 


not subject to court review. 


ihe effect of this serics of limitations was to make the 


disclosure of records a matter of unfettered agency discretion, 


result that "the Administrative Procedure Act had been 


used more as an excuse for withholding than as a disclosure 


of Informa- 
agencies of such latitude Lo reaulLres 
slosure unless 
language. 
Although as enacted in 


the records promptly 


§ 552(a)(3),. public experiente unde: 


in responding ‘to requests were thx 
The main purpose of the FOLIA 
citizens to secure information from the 
V¥. Resor, Y217F.20d 950 (9th Cir. 1970); 
the part of agency burenucracies prevented 
this purpose. In 1971, tne Administrative Conf: 
United States made recommendations on "prompt 
federal agency information to the publ: 
To achieve dIree Access to and prompt 
production of identifiable governmental 
records in accordance with the terms 
and policies of the Act, each agency 
Should conform to the statutory policy 
encouraging disclosure [and] adopt pro- 
cedural regulations Icr the cxpeditious 
handling of informetion requests .. . 
U.S. ADMINISTRATIVE CONFERENCE REPORT 52, (July, 1971) 
Specifically, the Conference recommended that, "every 
agency should either comply with or deny request for records 
within ten working days of its receipt unless additional time 
reguirec " for one of five enumerated reasons. 
Such reasons would justify an extension of deadline for ten 


additional work » provided the agency acknowledges the 


A~J 


ste 


Ju< 
_ 


“Ah 


-ordance with 


was pranted 


narrowly construed. 


B20 COC ay 1973): Cuneo v. 


u 


(1973). Moreover 


» the exemptions are the 


for withh« r information from the 


danger that government 
written 

agency memorandum." For ¢ “ tes Vv. Brennan, 

(Sth Gir. 

defined as an exception to compelled 

authorize an agency to throw 4 protective 
of information it might choose ty the ¢ 

of an internal memorandum.” 


ns 


Circuit warned: 

temptations of a government 

expansive interpretation in reiation to the particular 
issue.” soucic « David, 8 F.2d 1067 


en hi) tele 
SOuUrG 8 


Exemption 
opinions 


T7 which 


have any frank discussion of le or policy matt 


9vernment 
hampered if, with respect 


it agencies were prematurely 


While "policy" matters may jus fably be withheld from the pub- 
lic the Court in Mink made it clear that "purely factual material 
appearing in. 4 + [deliberative] documents in a form that is 
severable without compromising > private remainder of the 
documents," must be 

The Government must carry the burden of justifying non- 
disclosure under the FOIA. 5 U.S.C. § §52(a)(4)(B). Notwith- 
standing, plaintiff be Ve 1 few words regarding the applica- 
bility of Exemption Five to its request are in orde Plaintiit 
believes the documents, reports or records it requested are "'low- 
level, routine, factual reports 
and are entirely composed of factual 
based a decision to permit the importation of 
workers to pick Vermont's applcs in 1975. 
oovrect, "< . . 10 would be a perversion of 
the materials as within this provision." Stokes v. Brennan, 


supra, 476 F.2d at 703. Under such circumstences, this court 
must order defendant to provide the reco . See Sterling Drug, 
1971); American Mail Line 
v. Gulick, 411 F.2d 696 
Even if plaintiff is wrong, and the records contain some 
deliberative materials, defendant cannot withhold the entire 
| 


scument merely because it containls] some confidential informa- 


Grumman Aircraft Eng'r Corp. v. Renegotiation Board, 425 


580 (1970). See also, Ethyl Corp. v. E.P.A., 478 F.2d 


47 (4th Cir. 1973): National Cable T.V. Assoc. v. F.C.C., 479 


183 (D.C. Cir. 1973); Bristol-Myers Co. v. F.T.C., 424 F.2d 


A-13 


(h,C;. Gir. Unless he can demonstrate that policy 
matters are inextricably entwined with the reported facts, defen- 


> 


dant must segregate and provide the factual portions. 


5 i 
See National Cable T. Assoc., Supra, at 194. 


recent decision relating, in part, to on-site consultants’ 

ports to a government agency concerning research grant applica- 
the court recognized this limitation by holding Exemption 

Five applicatle only where the government already had voluntarily 

disclosed the purely factual materinl in them. Washington Rc- 


search Project, Inc. v. HEW, 504 F.2d 238 

In addition to the foregoing, plaintiff asserts 
defendant should be held estopped from claiming the benefit of 
Exemption e or any other exemption at this tim In addition 
to this court's power to determine the appropriateness of govern- 
mental claims to exemptions under the FOIA, it may utilize "any 
or all of 'the usual weapons in the arsenal of equity'” in 


dealing with agency intransigence in complying with the Act. 


Supra, at 252, quoting Bannereraft 


Clothing Cc. v. Renegotiaticn Board, 466 F.2d 345, 354 (D.C. Cir. 


1972) rev'd on other grds, 415 U.S. 1 (1974). Defendant has 
failed to comply with the Act and its regulations in two impor- 
tant respects -- he has far exceeded the time limitations con- 
tained in 5 U.S.C. § 552(a)(6)(A)(11), and offered only a hare 
assertion that an exemption applied, in violation of 29 C 


§ 70.49. Although the first of these enables plaintiff to bring 


this action to the court without awaiting the termination of de- 


fendant's FOIA decisional p 


there will be no remedy for 


exemption claim unless this court 


circumstances, plaintiff's suggestion 


worthwhile path to cxplore. 


December 16, 1975 


Edward J. Trudell, Clerk 
U.S. District Court 

For the District of Ve 
Federal Building 
Burlington, Vermont 


Re: AC . Dunlop 
vil & Action No. 75-247 


Dear Ed: 


ce bee for filing are PLAINTIFF'S MOTION FOR SUMMARY 
\FFIDAVIT and MEMORANDUM OF POINTS AND AUTHORITIES. 
will he oub of town on vacation between Decem>cr pe end 
TI would appreciate it if this case might ke scheduled 
shortly thereafter in accordance with the statutory 
affording precedence to Freedom of Information Act cs 


Thenks for your cooperation, and happy ho 


Sincerely, 


MHL/ ar 
Enclosures 


oc:  GeEeOrEec 


Now comes plaintiff, by and through its counsel, Michacl 


Lipson, Esquire and Vermont I a id, Ine... and moves pursuant 


56(a) that this Coirt grant summary judgement for 

requested in its Complaint, filed on Nov 

rt of its Motion, plaintiff submits 
Affidavit and Memorandum of Points and Authorities, sulmitted 
1 


this Court wi its Complaint and Motion For Preliminary Injunction, 


there is no genuine 


entitled to judgment 


FO, 
Burlingto 


PLAINTIFF'S 
Now comes ich: 1. wipson > shall Pr’ plaintifgr Vermont 
Low Income Advocacy Council Ine and teine first duly sworn on 
d > 3 ~ 
the following: 
undertook the representation 


plaintiff in connection with various issues concerning th 


“ 


offshore labor’ program of the Department of 
cign workers were !tecing brought to Vermont annually 
pla harvest. 


In connection with that representatioc 


and written requcsts for informat 


3. 1 learned in August of 
certain of his representatives (called "monitors ”) 
tween May: and duly, 1975 for the purpose of cvaluatinge and reporting 
on Vermont apple growers! e rO recruit domestic labor to 
mick the 19/75 apple harvest, and on the availability of local lapor, 
and that these ‘monitors’ had prepared certain writing 


subject; 


&. On August 28, 1975, on plaintiff's behalt, I made 


written request to defendant's Boston Regional Office for the 
monitor's reports. My letter is attached hereto as Exhibit A; 
By letter dated September 8, 1975 defendant's 2utho- 


rized representative denied the request. The letter of denial is 


attached hereto as Exhibit 5B. 


6. On behalf of plaintiff, I appealed said dental by 
letter dated September 16, 1975 and received | defendant's Soli- 
citor on Septemter 19, 1975 The letter and Return Reccipt are 
attached hereto as Exhibit C; 

the letter attached hereto as Exhibit D 
on October s= epein the defendant's Solicitor requested 
until October 22, 1975 to determine the appeal; 

8. I did not receive any determination fror 


Solicitor by the week ending October 25, 1075 end, 
1975, sent the Letver attached hereto as Exhibit E, demanding 
documents; 
On November 7, 1975 I was informed by my secretary that 
licitor had telegrammed that the “file” had not \cen received 
office bechuse it had not been 
‘understood" the file was in the mail 
I should “advise’ my telephone numter si 
might contact me to "discuss' 
10. I have not reccived any determination 
or the requested records to date, nor have 
communication from defendant concerning this 


eu 


Re T telicve that the rccords which were requcsted from 


defendant (2) were prepared by low-level agency employces; (b) 


solely factual material relating to local apple harvest 
ceruiting and availability: and (c) were utilized ty 
defendant in his decision to permit the importation of forcign 


workers in Vermont in 1975. 


Subseribed and swomto before me 


My commission expirces_ 


Box 562 
Burlington, Vermont 


August 28, 1975 


Mr. Luis Sepulveda 


Acting Assistant Manpower Administrator 
U.S. Department of Labor 

1707 J.f.K. Building 

Boston, Massachusetts 


Dear Mr. Sepulveda: 
S Ul s0. 8 S525 a6 amended, please furnish the following to 
me within 10 working days of your receipt of this request 


(see 5 UiS.0. § S5eta)(6)(4)(1)): 


All records, reports. or documents 
by 


prepared by Department of Lator 
“monitors” in connection with cr- 


site evaluations of all Vermont 
apple growers’ efforts to recruit 
domestie labor to pick the 1975 
apple harvest [prepared at any time 
during the period May-July 1975]. 


Additionally, I would like to request that fees for services be 
waived for the following reasons: (1) 1 am representing a client 
group, the Vermont Low Income Advocacy Council, Inc., which 
qualifies for free legal assistance under guidelines approved by 
the Office of Economic Opportunity: (2) these clients cannot afford 
to pay the charges for such services; (3) the Vermont Legal Aid, 
Inc. fiscal year 1975-1976 tudget has no funds specially allocated 
for such services, and to take funds from other areas would impair 
our abllity to effectively represent cligihle poor clients and; 
(4) a significant public interest would be served by providing the 
Services tree cf eharree, vie... the rcsolution cf important pulbiia 
issues concerning cmployment of domestic workers and wage rates 
peid to them in the State of Vermont . 


Thank you for your attention and cooperation. 
Very truly yours, 

Michael] HH. Lipgon 

Deputy Director 

MHL/dr 


cc: Assistant Secretary for Administration 
aud Management A-21 


September 8, 1975 


Mri. (Michael HB. 
Deputy Director 
Vermont Legal Aid, 
Box 562 
Burlington, 


Lipsor 


Vermont 


Dear Mr. Lipson: 
Your Letter dated August 28, 1975. 
documents prepared by Department of Labor monitors 
of domestic labor by apple growers in Vermont, was 
this office on September 3, 1975. 


I regret to inform you that the tnaterial cannot: be 


since it is exempt from the Freedom of Information 
intra-agency memoranda containing data, views, and 


cessary for the functioning of government and the making of 
{CFR 29-Part 70.25). 


formed decisions by its officers 
Please, 
records s 

the date cf the denial stating 
*neluding any supporting statements or arguments. 
shall be addressed to the Solicitor of Wabor, 
Labor. Washington, D.C. 20210.) Tne 
appellant's supporting papers and pass on the 
ecledon of the Soizeitor shail he the final 
ment of Labor (29 CFR 70.50). Ultimate 
available pursuant to 5 U 


} “ < - thoaec 
1 applicant whos< 
; 

r 


1 


@ put on notice that: An 
a 
r 


sud oiad 


Sincerely, 


Luis Sepulveda 
Acting Assistant Regional Director 
for Manpower 


requesting records, 


s been denied may file an appeal within 90 days 
in writing the frounds 


Department 
Solicitor shall review 
appeal. 
ACULON ic 
review is 


reports or 
on recruitment 
reecived in 


furnished 
Act. Le is 
opinions ne 

in- 


request for 
from 
for appeal, 


appca 1 
of 


The 


The de- 
f the Depart- 


3 


aLSO 


to you 


festor of Lalor 
reo onrptment of Labor 
200 Constitution Avenue, N. 
Washineton, D.C. 20210 


Re: FO.a. Appeal 
Dear Sir: 


Pursuant to the oo. of 5 
29 C.F UR. et i am 
FOIA rouuent sul mitted « on August 
The denial ietter, dated Septeme 
Bxhi! sk B. Please note that the 
20 C.F.R. § 70.49 Inasmuch as 1 
soever of how the claimed 
questec. 


The grounds for this appeal are, inter olla: 
7g 


reaquestcd consists largely of frctual materi 
low-lev el DOL cfficials in connection with ¢t 
foreign lator certification program 


Tr ry t s 


ants 


admission that “data” is contained in me ny ‘4nformation 
4s that if any views or opimions arc con ned in the matter 


they are those of growers requcsting forcign 
&mployment Service officials supporting their requ 
of DOL officials; (3) even if opinions are contai 
matter, a long linc of decisions including EPA _v. 
U.S. 73 (1973) reouire disclosure of the factunl 
such mattcr unicas it is so intertwined with the 
portion as to defeat ths > exemption's purposc. 


It is consistent with my cxp ence with M Sepulve 
thet exemption 5 would [Te ut! naa here. Despit all the 
and regulations imagninallic, ere stlli 38 a4 atronge 


on the part of some within see aes to east every 


an "internal memorandum.” Needless to say, this pr: 


verts toth the letter and the spirit of FOIA. 


lerative 


inte 


fice 


sa 4 


laws 


tendency 


writing 
ict ice 


sul - 


1ld appreciate 


= & VF : 
A. Wu LS 


your receipt of 


Very truly yours, 


Michacl 


Denuty 


@ SENDER. Cofmplete items t and ? 


Add your addresses: 1 the 


reverse 


1. The following service is requested (che 


() Show to whom and date delivered. 


and address 


date, 


show to whom and date delivered 
whom, 


show to 


* delivery 


2. ARTICLE ADDRESSED To: 


of -La bo 
re of addressee of agent) 


CERTIFIED NO. 


lhe 


[or 
wo 


RTICLE DES 


nfoisteneo NO 
~ (Always obtain signa 


SIGNATURE 


RETURN RECEIPT, REGISTERED, INSURED ANDO 


UNABLE TO DELIVER BECAUSE 


6. 


CERTIFIED MAIL: 97 


RECEIPT FOR CERTIFIED MAIL—30. (plus postage) 


POSTMARK 
OR DATE 


SENT 10...- 


hie Fs, 


Nei for of ha ber 


SIPELT AND ( 
HOO e Mati lat) on Ke, Vo 


PO. STATE AN 


lla sh ingtin 


op 


RECEWT 
SERVICES 


0D 2iP CODE 


Ue ao2j0 


TiGaal strvices FOR ADDITIONAL FEES 


With detivery to addressee oniy 
2. Shows to whom, Gate and where delivered 
With delivery to addressee oniy 


RETURN 1, Shows to whom and date deiwered 


DELIVER TO ADDRESSEE OnLy 
SPECIAL DELIVERY (extra fee required) 


PS Form 
Apr. 


* 


a, 4 
. lng. ittont 


1971 3800 


NO INSURANCE COVERAGE PROVIDED — 
NOT FOR INTERNATIONAL MAIL 


e¢ GPO 


+ ° * a ee . 4 on ee er 
Fen PO ag meg IO, Ti ater Pape 


oo te 
OE Se ho. FE 


(See other noe} 


1972 oO. 


460.743 


ern en ee 
we 


er ee re er 


EXHIBIT D 


September 2, 1975 


Mr. Michael H. Lipson 
Deputy Director 

Vermont Legal Aid, Inc. 
Box 562 


Burlington, Vermont 
Dear Mr. Lipson: 


This is to acknowledge receipt of your letter !y this office on 

Septemier 24, 1975, appealing the decision of the Acting Assis- 

tant Regional Director for Manpower, denying releasc of informa- 
tion from the investigative record pertaining to DOL monitors on 
recruitment of domestic lntor ty apple growers in Vermont. 


Before a dctermination can le made in is case, we must ont 


“4 
the record from the Regional Office. A reply will !e mailed fron 
this office on or tefore Octoher ec, 


nr 


A 


Sincerely, 


Sofia FP. Petters, Administrative 
Counsel for Legal Services 


; Attorney 
nistrative Counsel for 
of the Solicitor 

S 


States Department 
; H,c5 20210 


Your letter dated eptember ¢ 75 informed 
cision on my FOIA appe: i 3S mer 2h 1975 ' 
ea 5 il af < bon 5 


mM OF Te 2 VWevucGis ceo 3 evi 1 t rot 


ct 


oOmmenc 


ecords 


Vo 


PLAINTIFF'S MEM RA} M OF POINTS AN RORITIES 
i SUPPORT 4 i R SUMMARY U MENT 


1. Plaintiff incorporates ly reference herein its Memoran- 


dum of Points And Authorities sul:mitted to this Court on November 


Should defendant assert that the documents requested 
herein contain decisional or policy-making matters, plaintiff 


urges this Court to examine those documents in camera. 


v. Mink, 410 U.S. 73,93 (1973). ee Segee se 
1067, 1079-1080 (D.C. Cir. 1971) ("the court need 


Government descril!:es its relevant features 


privilere 8) tua 
Le ee & 


Inasmuch as plaintiff requested the documents 


four monthsago, it respectfully requests that its motion 


uled for hearing and decided at the earlicst practicable 


u 


PSC. Ss S52¢a (4) 40), 


Piehnoe) 
CRAEL | 


hereby certify that copies 
this 


MEMORANDUI' v 


prepaid, 


vere malled, U.S. 
Esquire, 


AFFIDAVIT and 
Rutland, 


day of December, 
ederal Building, R 


tates Attorney for 


Vermont 05701. 


s/Michael H. 
MICHAEL H. LIPS 
Vermont Legal 


AMMARNGTVaA Ty 
AVIORNEIS 2 OR 


and through 
George We. 


Vermont, herely answers plaintiff's complaint as 


First Defense 


The complaint fails to state a claim upon 


Le granted. 


Se cond Defense 


Court is without jurisdiction over 


matter of this action. 


Thyrd Defense 


Defendant is not 4 proper party to this 


Fourth. Defense 


Plaintiff has failed to name a proper perty di 


to this action. 


Fifth Defense 


-fondant 


Responding specifically to the numbered paragraphs of 


complaint, defendant admits, denies and avers as 


Denied, and the Court is respectfully refered 


cited statute for the complete and accuratc terms 


follows: 


to 


thereof 


II. 1. Denied for lack of information or knowledge 
sufficient to form a belief as to the truth of the averments. 

ee his paragraph sets forth conclusions of law and not 
allegations of fact for which an answer is reauired, but insofar 
as an answer may be deemed required, it is denied, except to admit 
that defendant discharges the obligations and performs the duties 
Of his oftice. 

3. Denied, except to admit that Mr. Luis Sepulveda, 
acting assistant regional manpower administrator for the Boston 
regional office Department of Labor, received from plaintiff's 
counsel a letter dated August 28, 1975 to which the Court is re- 
spectfully referred for the complete and accurate terms thereof. 

4, Denied, except to admit that Mr. Luis Sepulveda, 
-acting assistant regional director for Manpower for the Boston 


regional office, Department of Labor, sent a letter dated September 


8, 1975 to plaintiff's counsel to which the Court is respectfully 


referred for the complete and accurate terms thereof. 

Denied. 

Denied, except to admit that the solicitor of 
received from plaintiff's counsel a letter dated September 
1975 to which the Court is respectfully referred for the complete 
and accurate terms thereof. 

7. Denied, except to admit that Sofia Peters, admini- 

strative counsel for legal services sent to plaintiff's counsel 
on October 2, 1975 a letter dated September 2, 1975 (sic) to which 
the Court is respectfully referred for the complete and accurate 


terms thereof. 


8. Denied, except to admit that 5 a Peters, admini- 


strative counsel for legal services, ecived from plaintilir's 


counsel a letter dated October 30, 1975 
spectfully referred for the complete and 

9 Denied, except to admit 
strative counsel for legal services sent to plaintiff's counsel 
a telegram dated November 7, 1975 to which the Court is respect- 
fully referred for the complete and accurate terms thereof. 

10, 11, 12. These paragraphs set forth conclusions 

and not allegations of fact for which.an answer is 
as an answer may be deemed required, they 

Defendant further denies that plaintiff is 

relief prayed for or to any relief whatsoever. 

Any allegations in the complaint not hereinbefore ex- 
pressly admitted or denied are hereby denied. 

WHEREFORE, defendant, having fully answered the com- 
plaint, prays that the Court dismiss this action with prejudice 
and award defendant his costs. 

DATED at Rutland, in the District of Vermont, thi: 
day of December, 1975. 

AMERICA 


W.F. Cook 
United States Attorney 


By: 
Jerome F. O'Neill 
Assistant U.S. Attorney 


CERTIFICAT! 


I hereby certify that J 16th day of December, 


1975 mailed a copy of the attached Answt Lipson, 


Esquire, counsel for plaintifT. 


s/Jerome 


Jerome F. 
Assistant U.S. Attorney 


MOTION FOR AN 
FEFS AND 


Comes now plaintiff, by and through counsel and pursuant 
to the provisions of 5 U.S.C. § 552(a)(4)(E), moves this Honorable 
Court for an award of counsel fees and costs herein and requests 
a hearing on this Motion. 

In support of its motion, plaintiff asserts that it has 
‘substantially prevailed’ in this action inasmuch as its counsel 
received, on or about December 30, 1975, the attached letter from 
Defendant's Solicitor, and the documents referred to therein, 
which constituted substantially full compliance with plaintiff's 
original request for information. 

In further support, plaintiff respectfully directs this 
court's attention to Defendant's Answer herein, filed on or about 
December 16, 1975, in which Defendant failed to allege any entitle- 


ment to an exemption for the requusted documents 


§ 552(b) (10-(9) in defense of this action, see 5 


——— 


(4)(8), and to the allegations of Plaintiff's 
Affidavit In Support of Motion For Summary Judgement. 


o 


s/Michael H. Lipson 
a, pL PSOn 


MICHAEL H. LIPSON 


Attorney for Plaintiff 


MEMORANDUM OF POINTS AND AUTHORITIES 


1. 65 U.6.c. 8 55218) (49) (8). 

2, Plaintiff filed its Motion For Summary Judgment here- 
in on or about December 17, 1975. As of that time it had not 
received the requested documents, nor had defendant's Answer been 
served, although the 30 days for answer provided by 5 U.S.C. 

§ 552(a)(4)(C) had expired. By that time, moreover, Defendant 
had illegally withheld the requested documents for nearly four 
(4) months. In this regard, Defendant wholly disregarded the 

provisions of 5 U.S.C. § 552(a)(6) and of its own regulations, 
29 C.F.R, $§ 70.53, 70.54. 


Under the pressure of litigation it rendered necessary, 


Defendant has now furnished all the documents plaintiff requested. 


See 29 C.F.R. $§ 70.49, 70.53, 70.54. The Freedom of Information 
Act provides that: 
The Court may assess against the United 
States reasonable attorney fees and other 
litigation costs reasonably incurred in 
any case under this section in which the 
complainant has substantially prevailed. 
5 u.S.c. § S52ta)(4)CE). 
The terms “substantially prevailed" do not limit the Court's 
authority to grant counsel fees and costs to cases in which a 
plaintiff secures a final favorable judgment. Where a plaintiff 
huis succeeded in securing requested documents from the agency 
while an action is pending, it has’ no less effectuated the Con-~ 
gressional purposes underlying section 552(aji4)(E) (to encourage 
parties to effectuate the "national policy of disclosure of govern- 
Ly 
ment information’ ) than the plaintiff who has been granted judg- 


Bee oo oe 
1/S. Rept. 9°-584, 93d Cong., oe (May 16, 1974, at 18.) 


Moreover, the plaintiff who finally convinces the agency 
to comply with its requests without proceedings before the Court 
acts in the furtherance of judicial economy. Such a plaintiff 
should be compensated for its efforts. Finally, interpretations 
of other, similar statutory fee provisions hold that; where the 
fee provision was designed to encourage individuals injured to 
seek judicial review, fees should be granted to prevailing public 
interest plaintiffs absent exceptional circumstances, see €.8.; 
Newman v. Piggie Park Enterprises, 390 U.S. Hoo, 402 (1968) 
cited in Northcross v. Memphis Board of Education, 412 U.S. 427 
(1973); Alycska Pipeline Service, Inc. v. Wilderness Socicty, 
oe & Ce 1612, 1624 (1975), end the legislative history of the 
Freedom of Information Act's attorncy fees provision makes it 
clear that Congrese eonsidered citizen plaintiffs to be “private 
attorneys general.’ As the Senate Report states: 

Generally, if a complainant has been 
succecssful in providing that a government 
official has wrongfully withhcid informa- 
tion, he has actcd as a privatc attorney 
general in vindicating on important public 
policy. In such cascs it would seem 
tantamount to a penalty to require the 
wronged citizen to pay his attorncys' 


feces to make the government comply with 
the law. 2/ 


DATED: January 12, 1975 Respectfully submitted, 


s/Michael H. Lipson 
MICHAEL H. LIPSON- oe 
Vermont Legal Aid, Inc. 
Attorney for Plaintiff 
27S. Rept. 93-584, 93dCone., 2d Sess. (May 16, 1974) p. 19. See 
also H. Rept. 93-876, 934 Cong., 20d Sess. (March 5, 1974) pp. 6-7. 
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December 22, 1975 


Mr. Michael H. Lipson 
Deputy Director 
Vermont Legal Aid, Inc. 
P.O. Box 562 
Burlington, Vermont 


Dear Lipson: 


This is in response to your appeal under the Freedom of Information 
Act from thc denial by Luis Sepulveda, Acting Assistant Regional 
Director, Manpower Administration, Boston, Massachusetts, of all 
records, reports or documents prepared by Department of Labor 'moni- 
tors' in connection with onsite cvaluations of all Vermont apple 
growers' efforts to recruit domestic labor to pick the 1975 apple 
harvest (prepared at any time during the period May-July, 1975).' 


I have reviewed the record in this matter and have concluded that 
the requested information may be made available to you cxcept for 
that information the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy. Exemption 6 of the Frec- 
dom of Information Act and section 70.26 of the Departmental regula- 
tions (29 CFR 70.26) recognize the necd to protect such information. 
Relevant case law indicates that a privacy interest extends not 

only to the type of information pcople do not generally make public, 
but also indicates information about an individual over which he 
could reasonably assert an option to withhold from the public at 
large because of its intimacy of possible adverse effects upon hin- 
self or his family. Congress explicitly recognized the need for 
Federal agencies to protect the privacy interests of individuals 
when it cnacted the Privacy Act of 1974, and therefore extreme 


se 4 


caution must be employed to protect such privacy rirhts. 


The record in this case is being made available to you with the 
exception of the indicated delctions. To the extent that I have 
done so, I am pleased to be able to grant your request. In addition, 
I have waived the normal fee of 10 cents per page. 


IT am aware that this case is currently in litigation, however I 
have proceeded to make this determination in accordance with Depart- 
ment of Justice guidelines. Furthermore, I am forwarding a copy of 
this decision to the Department of Justice and the United States 


Attorney for the District of Vermont. 


sincerely, 


William J. Kilberg 
Solicitor of Labor 


Enclosure 


I hereby certify that a copy of the foregoing 


MEMORANDUM was mailed, postage prepaid, this leth day o 


1976, to the following counsel for defendant: 


Jerome F. O'Neill, Esquire 
Assistant United States Attorncy 
Federal Building 

Rutland, Vermont 05701 


s/Michael H. 


MICHAEL H. LIPSON 


MOTION and 


January, 


Lipson 


Vermont Legal Aid, Inc. 


RRIMAWUINA 
AF FIDA\ a 


Now comes Michael HE. Lipson, Esquire, Vermont Legal Aid, 
-, Attorney for Plaintiff, being first duly sworn on oath, and 
in support of Plaintiff's Motion For An Award Of Counsel Fees And 
Costs states the following: 

1. Filing fees in the amount of Fiftcen Dollars ($: ~00) 
have been advanced from the litigation budgct of Vermont Legal Aid, 
Inc. to plaintiff for the filing of this action: 

e. United States Marshal's service and travel fees in 
the amount of Twenty-five Dollars and Eighty Cents ($25.80) have 
been advanced from the litigation budget of Vermont Legal Aid, Inc. 
to plaintiff, for service of process in this BeCion: 


3. As plaintiff's counsel, I expended the following hours 


or portions thereof in the preparation of pleadings, motions and 


mcmoranda in the prosecution of this ection: 


On Novembcr 8, 1975, in preparation 
and redrafting of the Complaint 


On November 10 and 11, 1975, in re- 
search and preparation of the Motion 
For Preliminary Injunction, and Memo- 
rangum in support therec®............... 


On December 13, 1975, in preparation 
of the Motion For Summary Judgment, 
and rescarch and preparation of the 
Memorandum in support thereof... 


On January 10, 1976, in preparation 
of the Motion For An Award Of Coun- 
sel Fees And Costs, and research 
and preparation of the Memorandum 
ay) SUPPOrt Ghereol.....,........5, 


On varicus dates, telepnonc 
with defendant's counsel or 
GEE s css 6 4 4 6'8 618 a0 


I was first admitted to the bar (United States Dis- 
trict Court For the District of Columbia) on November 4, 1969. Over 
the past six and one half years, I have served as a law elerk 
an appellate court judge in the District of Colunt 
a stafi attorney with a legal services progran 
practicing graduate fellow with a public intercst 
by the Ford Foundation, in D.C.; as a fF sryal Trade Commission 
trial attorney: and, since Scptember of 1974, I have been the 
Deputy Director of Vcrmont Legal Aid, Inc.; 

5. On the basis of information derived from other counse] 
in this area of the State of Vermont whose experience at the bar 
is comparable to my own, I am informed that < reasonabdic hourly 
fee for services in litigation of this nature would be thirty- 
five or forty dollars) per hour. 

6. Any fees this Court might award me will be deposited 
to the operating accounts of Vermont Legal Aid, Inc., inasmuch as 
I am personally barred by law from taking fecs. 

Dated at Burlington, Vermont, this. day of Fcbruery, 
1976. 


Michael H. Lipson 


MICHAEL H. LIPSCN 
Vermont Legal Aid, 
P.O. Box 562 
Burlington, Vermont 


Subscribed and sworn to before me this day of February, 


NOTARY PUBLIC 


MOTION 


OPPOSITION 


MEMORANDUM OF POINTS AND 


Preliminary Statement 


On November 13, 1975 plaintiff filed this action pursuant 
to the Freedom of Information Act (FOIA), 5 U.S.C. 552, seeking 


to obtein records prepared by the Department of Labor monitors 


during the period May-July, 1975 on recruitment of domestic labor by 


apple growers in Vermont. Complaint 73. On Dec 

fendant filed an answer. By letter da 

forwarded to the Clerk of the Court a Motic for Summary Judgment 
for filing with the Court. On January 

withdrew the Motion for Summary Judgment and fi 

for 2n Award of Counsel Fces and Costs Pursuant to 

(a)(4)(E). Defendant Dunlop now moves to dismiss 

pursuant to Rules 12(b)(1) and 12th) of the 

Procedure on the ground that this action is moot and opposes 
tiff's Motion for Award of Attorncy's 


and opposition are as follows: 


i.  Fects 


By letter dated August 28, 1975 Mr. Michael H. Lipson, 


Deputy Director of Vermont Legal Aid, Inc., and counsel for plain- 
tiff, directed a letter to Luis Scpulveda requesting pursuant to 


the FOTA: 


All reeords, reports or documents pre- 

pared by the Depertnent of Labor "monitors" 

in connection with the on-site ev2luations 

of ail Vermont apple growers' efforts to 

recruit domestic labor to pick the 1975 

apple harvest [prepared at any time during 

(sic) the pe icod May-June, 1975]. 
Affidavit of Sofia Petters [hereinaftcr referred to as "Petters 
Affidavit'], Exhibit A. By letter dated September 8, 1975 Mr. 
Supulveda denied the plaintiff's FOIA request 1 the ground that 
the reaquested information consisted of internal memoranda excepted 
from compelled disclosure by virtue of Exemption 5 of the FOTA, 5 
U.S.C. $ 5$52(6)(5). Id., Exhibit 8B. Filaintiff appealed the de- 
cision of Mr. Supulveda to the Solicitor of Labor by letter dated 
September 16, 1975. Id., Exnibit ¢C. By letter of October 2, 1975 
(erroneously dated September 2, 1975), reccipt of plaintiff's 
appeal was acknowledged. Plaintiff was notificd that additional 
time would be required to act on its apneal because of the necessity 
of obtaining the requested records from the Regional Office. Id., 
Exhibit D. The file related to plaintiff's appeal was requested by 
telephone from the Regional Officc on October 3, 1975 Petters Affi- 
Gavit, 72.4. : 

In response to the Office of the Solicitor's request for 

the transmitta. of documents, Nicholas J. Liezza, an attorney in the 
Regional Solicitor's Office immediately obtained the pertinent re- 
cords and within the day mailed copies to the Office of the Solici- 


tor in Washington, D.C. Sce Affidavit of Nicholas J. Liezza [here- 


inafter referred to as "Liezza Affidavit"]. Apparently the rele- 


vant records were lost in transit to the national office. By tele- 


gram transmitted on November 6, 1975, plaintiff was advised that 


A~4] 


tke Jile had not been received fror the Regional Office. Petters 
Affidavit, Exhibit E. On November 6, 1975 certain materials thought 
to be relevant to plaintiff's FOIA request were forwarded to Wash- 
ington from the Boston Regional Office. It was subseauently learned 
for the first time that the materials forwarded to Washington did 
not cover the period from May-July, 1975 which was the subject of 
plaintiff's request, but were for the period of September-October, 
59075. 16. at. 2.6. *he correct records were forwarded to Washing- 
ton on December 9, 1975. On the day after their receipt, December 
12, 1975, an informal decision was made to grant plaintiff's appeal 
with the exception of minor delctions to protect personal privacy. 
Plaintiff was notificd by telephone on December 16. 3975 
cision to make available the requested documents. id. 3% 
letter formally granting the appeal was mailed on December 22, 1975. 
92.4. By letter of January ic, 1976 plaintiff withdrew its 
Motion for Summary Judgment “Cijnasmuch as defendant nas furnished 
the information demanded in our original complaint 


(Emphasis in original). 


Il. This Action Should be Dismissed as 


As plaintiff's letter of January 12, 1976 withdrawing its 


Motion for Summary Judgment reflects, plaintiff has been “furnished 
the information demanded in its complaint. Petters Affidavit, 
Exhibit J. Since compelled rclease of the requested records is the 
only rclief sought by the Complaint, defendant's action invelun- 
tarily making this information available to plaintiff has mooted 


this action. 


In suits such as the present one, filled pursuant to the 
FOIA, the Court has subject-mattcr jurisdiction only where the docu- 
ments sought have been “withheld.” 5 U.S.C. § 552(a)(4)(B). Since 
the documents sought here have been released, the action should be 
dismissed. In other words, "[tJhe only relief sought by appellant 
in this lawsuit is compelled disclosure of this document Since 


appellant has been provided with the document, there is no longer 


any matter in controversy before this Court." Miscgades & Douglas 


Ley, 420 F.2d 1336, 1340 (D.C. Cir. 1969) ("in any event, we think 
the lawsuit has lost its substance as to this item, since the only 
specific relief appellant seeks is compelled disclosure and that 

1s been rendered moot by the disclosure in this instance which has 
now actually been made.") Accordingly, defendant's Motion to Dismiss 


should be granted. 


til. Plaintiff is not Entitled to an Award of Attorney 


Costs 


Although plaintiff has in essence conceded that there is 
presently no controversy before the Court for resolution, they 
nevertheless seek an award for attorney's fees and costs pursuant 
to 5 U.S.C. § 552(a)(4)(E). That provision providcs that: 

The Court may assess against the United 
States reasonable attorney's fees and 
other litigation costs reasonably incurred 
in any case under the section in which the 


complainant has substantially prevailed. 


In the United States a litigant is ordincrily not entitled 


to collect a reasonable attorney's fee in civil actions, absent a 
Statute specifically providing for the recovery of attorney's fees. 
Consequnetly, in order to obtain an award of attorney's fees, 
plaintiff must bring himself within the express terms of subsection 
552(a)(4)(E). Alyeska Pipeline Co. v. Wilderness Society, 421 
240,247, 262 (1975). Plaintiff maintains that it has "“sub- 

stantially prevailed’ within the meaning of the provisions simply 
because it secured the documents requested from plaintiff while 
this action was pending. Memorandum of Points and Authorities 
in Support of Plaintiff's Motion For An Award and Award of Counsel 
Fees And Costs. Plaintiff's contention reflects an erroneous con- 
struction of subsection 552(a)(4)(A). A plaintiff has not “sub- 
stantially prevailed’ where, as here, the Government voluntarily 
determines to release documents requested pursuant to the Freedom 
of Information Act. 

By its terms, the FOIA, as quoted above, precludes an award 
of fees and costs unless the plaintiff has 'substantially prevailed. 
Whatever the meaning of the statutory language in other contexts, 
it clearly does not apply to permit an award of attorney's fees 
where the Government voluntarily releases the documents, thus with- 


drawing the issue from judicial consideraticn of whether documents 


I7"Under this scheme of things, it is apparent that the circumstances 
under which attorney's fees are to be awarded and the range of 
discretion of the courts in making those awards are matters for 
Congress to determine." Alyeska Pipeline Co. v. Wilderness Society, - 
supra, at 262. 


have been improperly withheld. The House versio I this provision 
provided for an award of attorney's fces and other litigation 

costs in cases where the Government had "not prevailed." Sec H. 
Rep. No. 93-876, 93d Cong. 2d Sess., T.p 8. Subsection 552(a)(4) 
(E) as passed was modeled on the Senate version of the provision 
applying to cases in which the complainant had "substantially pre- 
vailed." The Senate amendment contained certain criteria for con- 


sideration by the Court in making such awards. These were elimi- 


nated in conference. The conferees, however, made clear that by 


"eliminating these criteria’ they did “not intend to mekc the award 
of attorney's fees automatic or to preclude the courts, in exer- 
cising their discretion ee awarding h fees 50 take into 
consideration such criteria." Conference report, H. Rep. No. 93- 
1380, 93d Cong., 2d Sess. pp 8-9. One of the criteria expressly 
recognized is "whether the Government's withholding of the records 
Sought had 'a reasonable basis in law.'" Id. (Emphasis added). 
The reasonable inference from the legislative history is that an 
award of attorney's fees is not appropriate where thc court has 
not exercised its limited jurisdiction under the FOIA to order thc 
production of the records "improperly withhold from the complainant.’ 
9 U.S.C. § 552(a)(4)(B). In other words, plaintiff must show that 
he has “substantially prevailed" in court. 

Other statutes which provide for an award of attorney's 
fees or costs to a 'prevailing party' have been BZiven a similar 
construction. Generally a prevailing party is the party in whose 
favor judgment is rendered by the District Court." Mobile Power 


Enterprises, Inc. v. Power Vac, Inc., 496 F.2d 1311, 1312 (10th 


A-45 


Cir. 1974). a : 1 so We Gpizes ; Supp. 
183 (W.D. Pa. 1957); Nash v. Raun, 67 F. Supp. 1.D. Pa. 1946); 


6 J. Moore, Federal Practice 7554.70[4]. In Power Vac, Inc., supra, 


the Court denied an award of attorney's fees where the parties had 


entered into a binding settlement agreement.’ The court noted: 
Mobile elected to settle with Power Vac rather than go to court 
against both co-defendants and by no stretch of the imagination can 
we see where settlement between plaintiff and one co-defendant 
transforms the other co-defendant into a prevailing party." Id. 

at 1312. See also McCrary v. New York Life Insurance Co., 84 F.2d 
790, 795 (8th Cir. 1936) ("[AJn offer of judgment or a tender for 
the full amount actually due or recovered will ordinarily defeat 
the right to recover costs. Under such circumstances the plaintiff 
cannot be said to be the prevailing party.") 

A plaintiff? is not: a "“yprevailing" party where the contro- 
versy has become moot prior to final decision. Thus, the Supreme 
Court in Brownlow v. Schwartz, et . 236, 218-19 (1923) ordered 
a case dismissed ‘without costs, because the controversy involved 


has become moot and, therefore, is no longer a subject appropriate 


2/The legislative history is repicte with lanruage that suggests 
that a court should not award fees and costs unless "a complainant 
has been successful in proving that a government official has 
wrongfully withheld the information... . S. Rep. No. 93-854, 
93d Cong., 2nd Sess., p. 19. For instance, in construing the 
eriterion relating to the sufficiency of the government's with- 
holding of records, the Senate Report states: 


Finaliy, under the fourth criterion a 
court would not award fees where the govern- 
ment's withholding, had a colorable basis in 
law but would ordinarily award them if the 
withholding appeared to be merely to avoid 
embarrassment or to frustrate the requestor. 


for judicial action." See alsc Larkin v. McCann, 368 F. Supp. 


1352, 1354 (E.D. Wis. 1974) (costs not awardcd where action dis- 


missed 2s moot). Finally, in the case of Mello v. Secretary of 
8 EED 79620, p. 56-57 (Aug. 1974), the Court denied an 

rd of attorney's fees in circumstances similar to those pre- 
sented here. The application for award of attorney's fees in 
Mello took place after the court had ordered remand OF tae. nro 
cecdings (involving allcged discrimination against an individual) 
to the Government agency involved for further proccedings. The 
relicf sourht was ultimately granted by the agency administratively. 

Mello should be followed here since the relief granted 

plaintiff, the release of documents, eminated exclusively from the 
natural accumulation of the administrative process. Although the 
documents sought by plaintiff were denied initially at the lower 
administrative level, they were cvcentu2lly released 
quence of the appeal filed by the plaintiff. The delay in respon- 
ding to plaintiff's appeal was occasioned by the loss of documents 
in the mail and an administrative crror which resulted in the wronr 
documents being forwarded to Washington for consideration. As soon 
3/indced, if this Court grants defendant's motion to dismiss, 


plaintiff will be precluded from contending that it has substan- 
ticlly prevailed. See Williams v. Gencral Foods Corp., 492 F.2d 
399, 408 (7th Cir. 1974), where the Seventh Circuit rejected the 
contention that the "scope of the term ‘aprevailing perty' was 

extended beyond a courtroom context to include actual effect on 


corporate policy." Williams limited "a discretionary award of 


fees to those parties who are successful in court." 492 F.2d at 
4O8. 


as the error was discovered and the correct documents received, 
was notified that the documents would be made available 
minor excisions. Plaintiff indicated its satisfaction 
with this result by withdrawing its Motion for Summary Judgment. 
Thus, there is now no matter of controversy betwcen the ,urties 
and therceforc no issues to be decided by this Court. In view of 
these circumstances, it cannot be said that the plaintiff has 
"substantially prevailed" in this litigation within the meaning 
of 5 U.S.C. § 552(a)(4)(%). For this reason, plaintiif is not 
entiticd to an award of attorney's fees and costs. 
Even if the Court were to determine that plaintiff had 
“substantially prevailed" plaintiff is not entitled to an award of 
attorncy's fees until he has submitted a sworn statement dcetalling 


the services performed in a manner capable of examination by 


Court and counsel. See Banks v. Seaboard Coastline Railroad Co 


360 F. Supp. 1372, 1375 (N.D. Ga. 1973). “Plaintiff has the 

den of proving his entitlement to an award of attorney's fves 

just as he would bear the burden of proving 2 claim for any other 

money judgment.” Johnson v. Georgia Highway Fxpress, Inc., 448 
24 714, 720 (Sth Cir. 1974).. Consequently, absent specific 

evidence on this point, the Court snould not make an award of 


ees even if the plaintiff has "prevaiied,® which it has not. 


For the above stated reasons defendant asks that this 
Court grant the Motion to Dismiss and deny the Motion for Award 


of Attorney's Fecs and Costs. 


nespectfully submitted, 
JOHN T. DUNLOP 


George W.F. Took 
United States Attorney 


BY : 
Jerome PF. O'Neill 
Assistant U.S. Attorney 


February 25, 1976 


CERTIFICATE OF SERVICE 


I hereby certify that I have this 25th day of February, 


1976 mailed 4 copy of the attached Motion of Defendant Dunlop to 


Dismiss and Opposition ‘to Award of Attorncy's Fees and Memorandum 


of Points and Authoritics tc Michael H. Lipson, Evsquirc, counsel 


for plaintiir. 


s/Jerome F. O'Neill 


Jcrome F. O'Neill 
Assistant U.S. Attorney 


COMMONWEALTH OF MASSACHU 


COUNTY OF SUFFOLK 


I, Nicholas J. Laezza Regional 
Office, United States Department of Labor, Boston Massachusetts, 
being duly sworn, depose and state 

At some time during the period October 3, 19! and Novem- 
ber 11, 1975 - the specific date I cannot at this 


I received at my office in Boston 2n oral request 


v 


from my nationel office in Washington, B.C., to transmit 
to that location certain Employment and Training idminist 
records pertinent to the Freedom of Information Act appeal 
Michael H. Lipson of Vermont Legal Aid, 
‘dvocacy Council, Inc.) which was then pending 

Labor in Washington, D.C. 
In response to that re quest I immediatcly 


pertinent records and within the day mail 


Solicitor's Office in Washington, D.C. 


FS 


I have no specific knowledge of a delay, i Sah that may 


have resulted from postal or other problems occurring subsequent 


to the time I caused the aforesaid records to be deposited in the 
United States Mail at Boston, Massachusetts. 

s/Nicholas J. Laczza_ 
Sworn and subscribed before me this I ’ Februs 1976. 


g/Mary G. Riley . 
Notary Public 


P. PETTERS, being first duly s 1, depose and say: 
the Counsel for Administrative Proce é Division 
of Legislati-n and Legal Counsel, Office of the Solicitor, United 


States department of Labor; and I have held that position since 
March, 1975. As Counsel for Administrative Procedures, / am 
charged by the Solicitor of Labor with rhe responsibility for making 
recommendations for the disposition of appeals under the Frecdom of 
Information Act to the Solicitor of Labor who has the final admini- 
strative authority in the Department o Lobor for granting or deny- 
ing such appeals. The statements made in this affidavit are based 
upon my personal knowledge and upon information available to me in 
my official capacity. 

> Tam familiar with the procedures of the Department of 
Labor for the administrative handling of appeals under the Freedom 
of Information Act; and specifically, the plaintiff's appeal from 
the denial of Luis Sepulveda, Acting Assistant Rerional Director 
for the Manpower Administration, (recently redesignated as the 
Employment Training Aaministration), Boston, Masscc 


inafter referred to as ETA.), for certain records in the possess 


of ETA concerning the efforts of apple growers in the State of Ver- 


mont to recruit a local labor force to harvest the 1975 apple crop. 


Tre following is a2 chronology of the events in this case: 
a. By letter dated August 28, 1975, plaintiff requested 
"all records, reports or documents prep2red by Department of Labo 


'moniters' in connection with onsite evaluations of all Vermont 


apple growers' efforts to recruit domestic labor to pick the 1975 
apple harvest prepared at any time during the, period May-July 


of the letter of August 28, 1975 is attached hercto 


letter dated September 8, 1975, Luis Sepulveda, 

Acting Assistant Regional Director for ETA dcenied the plaintiff's 
request asserting that the requested information consisted of 
internal memoranda reflecting the views and opinions of agency 
staff members and consequently exempt from disclosure by virtue 
of exemption 5 of the Freedom of Information Act. Flaintiff was 
advised of the right to appeal the decision to the Solicitor of 
Labor in accordance with Departmental regulations at 29 CFR 70.50. 
The letter of September 8, 1975 is attached hereto as Exhibit B. 

ec. By letter dated Scptember 16, 1975, plaintiff appealed 
the decision of Luis Sepulveda to the Solicitor of Labor in accor- 
dance with the Department's regulations. The letter of September 
16, 1975 is attached hereto as Exhibit C. 

ad. By letter dated September 2, 1975, I acknowledged re- 
eeipt of plaintiff's appeal. (The lettcor is misdated. The correct 
date of October 2, 1975.) The file which was ; BUbject of the 
appeal was requested by telephone from the regional office on 
October 3, 1975. The letter of Septembcr 2, 1975 (sic) is attached 
hereto as Exhibit D. 

e. By letter dated October 30, 1975, plaintiff inquired 
@s to the status of his appeal and indicated that he would file 


Suit unless he was in receipt, of the requested documents by 


November 5, 1975. The letter wae reccived by me on November 5, 1975. 
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The letter of October 30, 1975 1s attached hereto as Exhibit E. 

f. By telegram transmitted on November 6, 1975, plaintiff 
was advised that the file had not been received from the regional 
office. Plaintiff was requested to furnish a telephone number 
where he could be reached for the purpose of discussing the situa- 
tion with him. The telegram of November 6, 1975 is attached here- 
tC as Exhibit FP, 

eg. By memorandum dated November 6, 1975 from Nicholas J. 
Laezza,; Boston, Massachusetts, certain materials were forwarded 
to me, which materials were received on November 19, 1975. The 
materials transmitted did not cover the period from May-July 
1975 which was the subject of the request, but were for the period 
of September-October 1975. The memorandum of November 6, 1975, is 
attached hereto as Exhibit G. 

h. On Decemter 9, 1975, the correct record was trans- 
mitted to Washington, D.C. This material was received on December 

and an informal decision to grant the appeal except for 
minor deletions was made on December 12, 1975. On or about Decenm- 
ber 16, 1975, plaintiff was notified by telephone of the decision 
to grant the appeal. A copy of a memorandum evidencing the de- 
cision is attached hereto as Exhibit H. 

i. By letter dated December 22, 1975, the appeal was 
granted officially with minor deletions and the material was trans- 
mitted to the plaintiff. The letter of December 22, 1975 is 


attached hereto as Exhibit I. 


J. By letter dated January 12, 1976 to Edward J. Trudell, 


Clerk, United States District Court for Vermont, plaintiff acknow- 


ledged receipt of the requested documents. The letter of January 
12, 1976, is attached hereto as Exhibit J. 

3. The procedure for responding to the plaintiff's request 
was carried out as expeditiously as possible under the circumstances. 
My staff, consisting of two attorneys and myself have the Depart-— 
ment's primary responsibility for administering the Freedom of 
Information Act. This responsibility includes training courses 
for Departmental personnel, the development of legal opinions 
interpreting the Act and the cases thereunder, giving advice and 
assistance on a daily basis to program officials and Regional 
Solicitors, devcloping administrative procedures for uniform 
appaicabllity under the Act, clearing administrative instructions, 
reviewing actions taken by Disclosure Officials on initial ro- 
quests, and handling administrative appeals and any subsequent 
iitigation. In performing these services, training alone for the 
Freedom of Information and for the Privacy Act for which I also 
act as Counsel, required my abtcence from the office approximately 
30 percent of the time during the pendancy of the plaintiff's 
appeal. in my absence, members of my staff were required to ful- 
fill those duties which I would otherwise carry out. The situation 
was acute during the time in question because of the substantial 
additional burden occasioned by the Privacy Act which became effec- 
tive on September 27, 19/5. Congress did not appropriate funds to 
agencies for the administration of either the Freedom of Informa-- 
tion Act or the Privacy Act and, further, did not approve an in- 


crease in staffing to handle the additional workload. While it is 


the Department's policy to make every effort to meet the stringent 
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limits in the Act, this Department, like many others, must do the 
best it can with the limited starr available. 
4, Upon the receipt of any 

Labor, an acknowledgment is transmitted to the appellant as soon 
as practicable and the record is requested by telephone from the 
appropriate office. This procedure was followed in the instant 
ase. However, the record had not been received as of November 
5, 1975 and plaintiff was so notified. A record was received on 
November 10, 1975. Due to my absence from the office for con- 
ferences in Florida during the week cf November 17, 1975 and for 
the reasons stated in paragraph 3 above, £ was unable to direct 
my full attention to this matter until the weck of November 24, 
1975. At that time, it was ascertained that the materials for- 
warded did not cover the pertinent time period which was the sub- 
ject of the request and it was indicated to me that there was no 
such material available. In any case in which I am advised that 
there was no Federal record which is the subject of a request, it 
4s my practice, before making a final recommendation to the Soli- 


citor, to direct the appropriate agency to conduct an additional 


search to insure that such records are in fact notin existence. 


This procedure was followed in the instant case and it was pursuant 
to this secondary scarch that the appropriate record was dis- 
covered. I was notified as to the existence of the record on 
December 9, 1975. The materials were received by me on December 
41, 1975 and the informal determination to grant the appeal was 
made on December 12, 1975. This decision was hased upon the con- 


tent of the materials and the applicable provisions of the Act. 
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DISTRICT OF COLUMBIA 


Subscribed and sworn to before me this 27th day of January 
1976. 


s/Jeanette.os. Smithson 


Notary Public 


My commission expires 5/31/79 


EXHIBIT A 


Box 562 
Burlineton, Vt. 


August 28, 1976 


Mr. Luis Sepulveda 

ieting Assistant Manpower Administrator 
.S. Tepartment of Labor 

1707 J.f.K. Buiiding 

Boston, Massachusetts 


Dear Mr. Sepulveda: 


Pursuant to the provisions of the Freedom of Information Act, 5 
U.S.C. § 552, as amended, plcase furnish the following to me 
within 10 working days of your receipt of this request (sec 5 
U.S.C. § 552(a)(6)(A)(1)): 


All records, reports or documents pre- 
pared by Department cf Labor “monitors” 

in connection with on-site cvaluations 

of all Vermont apple growers' efforts to 
recruit domestic labor tc pick the 1975 
apple harvest [prepared at any time during 
the period May-July 1975]. 


Additionally, I would like to request thac fees for services 6c 
r 


waived for the following reasons: (1) I am representing 2 client 
group, the Vermont Low Tneome Advocacy Council, Inc., which 
qualifics for free legal assistance under guidclines approved by 
the Office of Economic Opportunity; (2) these clients cannot 
afford to pay the charges for such services; (3) the Vermont Legal 
Aid, Inc. fiseal yoar 1975-1976 budget has no funds specially 
allocated for such services, and to take funds from other areas 
would impair our abiiity to effectively represent cligible poor 
clients dnd; (4) a sigriSicant public interest would be served by 
providing the services freee of charge, vis., the resolution of 
important public issucs concerning employment of domestic workers 
and wage rates paid to them in the State of Vermont. 


Thank you for your attention and cooperation. 
Very truly yours, 


Michael H. Lipson 
Deputy Director 


MHL/dr 
ec: Assistant Secretary for Administration 
and Management 


EXHIBIT B 


Mr. Michael H. Lipson 
Deputy Director 
Vermont Legal Aid, Inc. 
Box 562 

Burlington, Vermont 


Dear Mr. Lipson: 


Your letter dated August 28, 1975, requesting rccords, reports, or 
documents prepared by Department of Labor monitors on recruitment 
of domestic labor by apple growers in Vermont, was received in 
this office on September 3, 1975. 


I regret to inform you that the material cannot be furnished to 
you since it is exempt from the Freedom of Information Act. It 
is intra-agency memoranda containing data, views, and opinions 
necessary for the functioning of government and the making of 
inforuwed decisions by its officers (CFR 29 Part 70.25). 


Please be put on notice that: An applicant whose rcauest for re- 
eords has been denied may file an appeal within 90 days from the 
date of the denial stating in writing the grounds for appeal, in- 
cluding any supporting statemcnts or arguncnts. The appeal shal) 
be addressed to the Solicitor of Labor, Department of Lahkor, 
lashington, D.C. 20210. The Solicitor shall review applicant's 


supporting p2pers and pass on the appeal. The decision of thc 
Solicitor shall be the final action of the Deportmcnt of Labor 
(29 CFR 70.50). Ultimate judicial revicw is also available 
pursusnt Go 5 U.S.C. 552. 


Sincerely, 
yj ts ie 4 4 e 
fon ee ST 
Luis Sepulveda 
Acting Assistant Regional Director 
for Manpower 


EXHIBIT C 


Box 562 
Burplington, Vt. 


September 16, 1976 


Solicitor of Labor 
Department of Labor 

200 Constitution Avenue, N.W. 
Washington, D.C. 20210 


Re: FOIA Appeal 
Dear Sir: 


Pursuant to the provisions of 5 U § 552(a)(6)(A) (11) and 
29 C.F.R. §§ 70.50 et seqg., I am appealing the denial of an 
FOIA recuest submitted on August 28, 1975 (Exhibit A attached). 
The deniol letter, dated September 8, 1975, is attached as 
Exhibit B. Please note that the latter fails to comply with 
29 C.F.R. § 70.49 inasmuch as it contains no explanation w 
soever of how the claimed exemption applies to the matter re- 
questéa. 


The grounds for this appeal are, inter alia: (1) the matter 
requested consists largely of factual material collected by 
low-level DOL officials in connection with the Secretary's 
foreign labor certification program (note Mr. Scpulveda's 
edmission that 'data' is contained in it); (2) my irformation 
is that if any views or opinions are contained in the matter, 
they are those of growers requesting forcign labor or State 
Employment Service officials supporting their rcquests, not 
of DOL officials: (3) even if opinions are contained in the 
mattcr, a long line of decisions including EPA v. Mink, 410 
U.S. 73 (1973) require disclosure of the factusl portion of 
such matter unless it is so intertwined with the deliberative 
portion as to defeat the cxcmption's purpose. 


It is consistent with my cxperience with Mr. Scpulveda's officc 
that cxemption 5 would be utilized here. Despite 211 the laws 
and rcgulations imagtnabhee. there still is a stronr tendency 
on the part of some within government to cast cvery writing as 
an ‘internal memorandum." Weedless to say, this practice sub- 
verts both the letter and the spirit of FOIA. 


Solicitor of Lator 
September 16, 1975 
Page Two 


I would appreciate your decision within 20 working days of 


your receipt of this appeal, as provided at 29 C.F.R. § 70.54. 


Very truly yours, 


Ff EA } , ae 7 
Michael H. Lipson 
Deputy Director 
MHL/dr 

Enclosures 


EXHIBIT D 


September 2, 1975 


Mr. Michael H. Lipson 
Deputy Director 
Vermont Legal Aid, Inc. 
Box 562 

Burlington, Vermont 


Dear Mr. Lipson: 


This is to acknowledge receipt of your letter by this office 
on September 24, 1975, appealing the decision of the Acting 
Assistant Regional Director for Manpower, denying release of 
information from the investigative record pertaining -o DOL 
ronitor. on recruitment of domestic labor by apple growers in 
Vermont. 


Before a determination can be made in this case, we must 


obtain the record from the Regional Office. A “‘eply will be 
mailed from this office on or before October 22, 1975. 


Sincerely, 


Sofia P. Petters, Administrative 
Counsel fo~ Legal Services 


BEST COPY AVAILABLE 


October 30, 1975 
BXHIBIN’ E 


Sofia PF, ‘Petters, Attorney 

Administrative Counsel for Legal Services 
Office of the Soltcitor 

United States Department of -Labor 
Washington, o.C. 20210 


Dear ms. Petters: 


Your letter dated [sic] September 2, 1975 informed me that a dceision 
on my FOIA appeal of September 24, 1975 would be mailed 
October 22, 1975. 1 have not yet seen it. 


on or bettors 


According to 29 C.F.R. § 70.54, DT understand thet. 7 am mow ‘deemed! 
to have exhausted administrative remedies with respect to this 
request. This ds to notify you that 1 intend to commence on: action 
to compel your agency to honor the reauest unicss J’ am in receipt of 
the records ty November 5, 1975. 


Very truly yours, 


MHLI¢ 


BEST COPY AVAILABLE 
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EXHIBIT H 


Rex E, Lee, Esquire 
Assistant Attorney General 
Civil Division 

0.5. Department of Justice 
Washington, D.C. 20330 


Lee: 


you will find the Litigation Report for the 
rmont Low Income Advocacy Coun acts a4 Dunlop, 


aoe Ail 


stor, U.6.0.0 2.2. wermony; Be. | The documen 
phe plaintiff were denied to said on by the Acting 
oneal Director for Manpower, Boston, Massachu 
pens 5 of the Freedom of Information 
in obtaining the correct records for review on 
eitor of Labor, the statutory time limit expircd 
this action. The Solicitor has now reviewed the record 
determined that the requested documents were crroncously 
on the feng of exemption 5 of FOl.;. The meterial is now 
pared for transmittal to the plaintiff with is exception 
eeretion of certain information pursuant 
It is our belief that the disciosurc 
stitute a clearly unwarranted invcsi 
certain empiloyces. 


hope the enclosed litigation Report provides you wit! h 1c CCSSALryY 
information to answer pleintiffs complaint. If you should have any 


7} 
further questions, please do not hesitate to call 


Counse] 
strative Legal 
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EXHIBIT I 


December 22, 1975 


Mr. Michael H. Lipson 
Deputy Director 
Vermont Legal Aid, Inc. 
P.O. Box 562 
Burlington, Vermont 


Mr. Lipson: 


This is in response to your appeal under the 

Aet Irom the denial by Luis Sepulveda, Acting 

Director, Manpower fdministration, Boston, Mcssachuse 
FECORCE y reports or documents prepared by Department 
‘monitors’ in connection with onsite evaluations of LON 

Bpple growers! efforts to recruit domestic labor ta pick +t 

apple harvest (prepnrred at any time during the period May 
91S). 


I héve reviewed the record in this matter and have conclude: 

the reauested information may be made available to you « 

that information the disclosure of which would constitut: 
E a pi 6 of 


unwarranted invasion of personal privacy. ( 
he Depertment 


yo, 
ACC 


de 
Xe 
is 


dom, of Information Act and Section 70.26 of 
tions (29 CFR 70.26) recognize the need to pecbeee suc 
Relevant case law indicates that a privacy interest ext 
only to the type of information people do not generally 
but also indicates information ahout an individual over 
eould reasonably assert an option to withhold from 

large because of its intimacy or possible adverse 
himself or his family. Congress explicitly Medneriecd 
for Federal agencies to protect the privacy interests ot 
when it enacted the Privacy Act of 1974, and therefore 
eaeution Must be employed to protect such privacy rirhts. 


: 
é 


i} 


The record in this case is being made available to you with th 
exception of the indicated deletions. To the extent that T have 

donc so, I am pleased to be able to grant your request. In addition, 
i have waived the normal fce 10 cents per page. 


gation, however [ 
cecordance with De- 


1 am aware that this case 1s currently in liti 
have proceeded to make this determination in a 
partment of Justice guidelines. Furthermorc, I am forwarding a 
eopy of this decision to the Department of Justice of the United 
States Attorney for the District of Vermont. 


Sincerely, 


Kilberg 
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our Honor, the affidavits of 
to suggest that the Government mov 
to both my initial request ana 
of denial of information, the 
ocuments under the Act. They do secm to 


was teing unreasonatle in pressing forward 1 the adcminis- 


trative appeal and in terms i ge the Action At the © 


tir 
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ations in the Act and it deferts the intent of the Congress 
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attorneys fees, which is designed specifically to encour- 


age people to go to Court to attempt to get those documents 


from the Government thet is leing reealcitrant or obduratc. 

fnother point in that connection, Your hi ; 28 that 
although the Government turned over the documents to me, 
claiming it had then 
it was under a statutory 

5S United Statcs requires 

to continuc with whatever proccss it is undertaking, 
ven if a suit is filed and in fact gives the Government 
the opportunity to come to the Court and As! 
hold up action or on whatever complaint his 
until they can complete thet process. 

One final point on that, Your Honor, and that 
respectfully direct your ottcntion to the ansver of the 
Government in this erse. The only defenses cvailalble 
the Freedom of Information ict arc those stated 
exemptions. The Government's answer in this csc 
mention one of the exceptions and the affidavits, the 
affidavit of Miss PETERS, excuse me, contains °. lctter 
written by 2 Department of Lator official to the Dep-rt- 

t of Justice, which admits error in claiming cxemptions 
five, initially, in this case. Exemption 5 of course, 


nheing the exemptions for so-called intra-agency m morandum. 
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considerations they mcentio 
an award of 

no exeptional circumstanc 

Lf the 


i! % 
Government 


ernnot d 


to ask 
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counsel. i 
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Congress to 
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hundreds 
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VE 
ro. 
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amena 
i respectful 
sccordanc 


Court 


reques 


in enacting 


Act. 


I realize that plenty of attorneys ret probably thirty-five 

MR. LIPSON: Your Honor, I can testify to whom I spoke 
regarding this matter and I did speak to approximately six 
counsel around the state mest of whor had equivalent experi 


ence--six and a hal‘! years or seven years of experience. 


And, there was some who mentioned firures in excess of thai 
in Federal Court litigation: there were some who mentioned 
figures sligntiy lower than that. Your Honor, I believe to 


5 ~ . 


take judicial notice of the prevailing fees in this area 


; Ae 
rac is no difference 


that private practioners charge and th 


hours spent and their value in my case as there 


2 : 6 - oe ~ $ are mn + ‘ seas 
is im any other case of private practioners. 

THE COURT: ell, I simply nad in mind the provisions 
of the Criminal Justice siderally less in 


5 


I would suggest that the Criminal Justic: 

Act fee schedules is as low as it is simply because cof the 
sO ae ae 
songress rather than any recogni- a 


© Excusé me Your Honor. lay I present t 


THE COURT: tes. 


Ld 2 CRM. pa P ral a 5 y —~ rod ° ~ . 
MR. LIPSCN: s. « @xeerpt from the legislative his- 


° 


tory to the Court? (Excerpt handed to the Court.) 


MR. O'NEILL: Your Honor, I won't attempt to speak as 


Y 


to the facts in any detail here in terms of the earlier 
proceedings with respect to the Department of Labor, rathe1 


z rely basically upon the material within the file here upon 
the affidavits. The most basic reason for that is that I 
ean't say, frankly, that this Office was involvec in any 
proceedings prior to the time this action was filed in this 
Court. Tf’8 not pert of our Tunction. We rely, Your Honor 
quite frankly speaking. a 

THE COURT: We don't have any complaint arainst thx 
way you respond, The United States Attorney's Office, 
handles these matters. 1 think it may have been better if 
you g€ot into 10 earlier. 

MR. O'NEILL: We might have, depending on which point 
of view with such things, Your Honor. Your Honor, my only 
point in saying that 1s that with respect to the Individuel 


facts surrounding Mr. LIPSON's problems, I think Labor 


mignt take a different view with respect to some of them. 
Our view is basically this. The Department of Labor 
we act, certainly at their insistence in respect to mattors 


of this nature, basically could have taken the position 


: that this matter was not at all discoverable. Mr. LIPSON 
contends that they never have taken this position because 
he was entitled to it in the beginning. Had this matter 
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come before the Court, and the Court made a determination, 
this material should have. been turned over, and there 1s.no 
reason for it, we certainly could understand awarding coun- 
sel fees in that particular type of situation. 


We are suggesting here, that the Department of Labor, 


and we believe on the basis of the appeals which have been 


taking place already, and not simply on the 
action havine been filled, had realized the errors of its 
ways, itéelf, and in that pnoint in time gone ahead and 


provided for the papers which were sought here We believe 


ct 
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situation where the individual is, in fact, the prevalling 


We believe that if Conrress had intended counsel fees 


be awarded in this situation. the 


language to the effect of , if the information soupht is 
substantially supplied alter an action is flied, counsel! 
fees should be allowed. We Simply do not believe that th: 
consider them to be the prevailing party with respect 
this particular matter. ther than that, Your Honor, 
basically we rely upon Where a memorandum with respect to 
this case was presented. Our basic position is that we 
foel to the extent that the Court determines the Govern- 
ment hes been unrcasonable withholding the documcnts or in 
its processes, then there is substantial matter before the 


extent that Government ned been rcasonable, and we contend 
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